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1. INTRODUCTION

The quedtion before this court is a Smple one may consumers in Cdifornia sue
Cdifornia busnesses and individuds for rdief from unwanted, unsolicited and
objectionable Internet dectronic mal (hereinafter "emall™) advertising, absent Congress
express gpprova of such suits? The answer is an unqudified “yes’. Y, the court below
improperly sudtained demurrers without leave to amend as to dl four of Appdlant's
causes of action. Apparently relying on a finding that the Cdifornia Legidature did not
have the power to enact Cdifornia Business and Professons Code section 175384, the
triad court took the extraordinary step of denying Appdlant rdief even before the
Respondents answered the complaint. As a matter of law, the lower court erred in
sugtaining the demurrers without leave to amend the complaint. As a matter of public
policy, the court erred in denying relief to a class of consumers who have been damaged
by the Respondents practice of advertising in an unfair and unlavful manner.! Appdlant
respectfully requests that this Court reverse the trid court's judgment and remand for

further proceedings.

1See Hotmail v. Van$MoneyPie (N.D.Cal. 1998) 7 U.S. Patent Quarterly 2d 1020, 1022,
1998 WL 388389 (dtating, “ The transmission of spam is a practice widely condemned in
the Internet Community”). For adiscusson on spamming, see generdly Susan E. Gindii
(1997) Lost & Found in Cyberspace: Informationd Privacy in the Age of the Internet, 32
San Diego L.Rev. 1153; Anne E. Hawley (1997) Comment Taking Spam Out of Y our
Cyberspace Diet: Common Law Applied to Bulk Unsolicited Advertisng via Electronic
Mail 66 U.M.K.C. L.Rev. 381.



2. STATEMENT OF THE CASE
A. Natureof Action and Relief Sought
All the Respondents in this case are Cdifornia resdents (CT 1). They stand
accused of sending spam  [See America Online, Inc. v. IMS (E.D.Va.1998) 24 F.Supp.2d
548, 549 (defining “spam” as “unauthorized bulk e-mail advertisements’)] and email [See
People v. Lipsitz (1997) 663 N.Y.S.2d 468, 470 (describing eectronic mal sent over the
Internet)] in violation of Cdifornia law. Appelant MARK FERGUSON represents a
class of consumers who received email from the Respondents (CT 2). Appdlant's class
action complaint referenced Cdifornia Busness and Professons Code sections 17200,

17500 and 17538.4 (CT 3). Appdlant seeks both lega and equitable relief (CT 14).

B. Summary of Material Facts
On or before July 27, 1999, Respondents began sending unsolicited commercid
emal advertisements to Appdlant and others, in violation of Cdifornia lav (CT 4).
Appdlant dleged damage to his computer (CT 5). Respondents email included fasfied
identity and source emall information, gave recipients no option about how to have an
email address removed from the list, and unlawful information in the subject line (CT 10-

11).

C. Judgment/Ruling of Superior Court and Statement of Appealability
Respondents demurred to Appdlant's complaint on severd grounds, including
that Cdifornia Busness and Professons Code Section 175384 is conditutiondly infirm
because it violates the Commerce Clause of the United States Congtitution (CT 16 & 17).

The San Francisco Superior Court held that the Cadifornia Legidature does not have



authority to regulate any aspect of the Internet because regulation of the Internet is
exclusvey the domain of Congress pursuant to the Commerce Clause of the Conditution
(CT 77 & 78). The court stated no other reason for dismissng the complaint without
leave to amend. Id.

The Superior Court of California, County of San Francisco, by the Honorable
David A. Garcia, Judge, rendered itsfina judgment for Respondents on July 17, 2000. Id.
The Judgment was entered on July 17, 2000. 1d. Notice of Apped from the Judgment
was timely filed on September 20, 2000. (CT 79, 81 & 82). The apped isfrom a

judgment that finaly disposes of dl issues between the parties. (RT 5/18/00 5:23-27).

D. Standard of Review

This gpped arises after the trid court eroneoudy sustained Respondents
demurrer without leave to amend. This Court must treat the demurrer as admitting al
materid facts properly pled in the complaint. Scott v. City of Indian Wells (1972) 6
Cal.3d 541, 549, 99 Cal.Rptr. 745, 492 P.2d 1137; Daar v. Yellow Cab Co. (1967) 67
Ca.2d 695, 713, 63 Cal.Rptr. 724, 433 P.2d 732.  Further, the court must give the
complaint a reasonable interpretation, reading it as a whole and its parts in their context
Delgado v. American Multi-Cinema, Inc. (1999) 72 Cd.App.4th 1403, 1406, 85
Cal.Rptr.2d 838 (quoting Blank v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr. 718,
703 P.2d 58) liberdly congruing dlegations in the complant with a view to ataning
subgtantid justice among the parties, King v. Central Bank (1977) 18 Cal.3d 840, 858
(quoting Youngman v. Nevada Irrigation Dist. (1969) 70 Cal.2d 240, 244-245, 74
Ca.Rptr. 398, 449 P.2d 462). Because the lower court sustained the demurrer, this

Court must determine whether the complaint states facts sufficient to conditute a cause of



action. Delgado, supra, 72 Ca.App.4th a 1406 (quoting Blank v. Kirwan (1985) 39
Cal.3d 311, 318, 216 Ca.Rptr. 718, 703 P.2d 58). And because the demurrer was
sudained without leave to amend, this Court must decide whether there is a reasonable
possibility that the defect can be cured by amendment. Id. If the plaintiff can cure the

defect, thetria court has abused its discretion and this Court must reverse. 1d.

3. ARGUMENT

A. CALIFORNIA BUSINESS AND PROFESSIONS CODE SECTION 175384 1S
CONSTITUTIONAL BECAUSE THE CALIFORNIA LEGISLATURE HASTHE

AUTHORITY TO REGULATE CALIFORNIA BUSINESSES, WHETHER THEY

USE THE INTERNET OR NOT

1. The U.S. Supreme Court Has Set The Boundaries Of Permissible State Action In
Reation To Interstate Commerce

The U.S. Condtitution provides that Congress has exclusve authority to regulate
domedtic interstate and foreign commerce. U.S. CONST. Art, I, 8 8, cl. 3. The implied
redriction on the States power is commonly referred to as the "negative' or "dormant”
commerce clause. Barclays Bank v. Franchise Tax Bd. of California (1994) 512 U.S.
298, 310, fn. 9, 129 L.Ed.2d 244, 257, 114 S.Ct. 2268, 2276. However, just because a
date law affects interstate commerce does not make it invalid. Partee v. San Diego
Chargers Football Co. (1983) 34 Cal.3d 378, 382, 194 Cal.Rptr. 367, 668 P.2d 674. To
determine whether a date law violates the redriction, a court must first ask whether the
lav “regulates evenhandedly with only ‘incidentd’ effects on interstate commerce, or
discriminates agang  interstete  commerce.” Oregon Waste System v. Dept. of
Environmental Quality of Oregon (1994) 511 U.S. 93, 99, 128 L.Ed.2d 13, 21, 114 S.Ct.
1345, 1350 (citing Hughes v. Oklahoma (1979) 441 U.S. 322, 336, 60 L.Ed.2d 250, 261-

262). The paty chdlenging the datutes validity bears the burden of showing



discrimination.  1d. Respondents could not show any overt discrimination to the court
below because Cdifornia Busness and Professons Code section 175384 does not
discriminate againgt  interstate  commerce on its face In fact, nondiscriminatory
regulations that have only incidentd effects on interdate commerce are Conditutiona
unless the burden on interstate commerce clearly exceeds the local benefits.  Edgar v.
MITE Corp. (1982) 457 U.S. 624, 640 73 L.Ed.2d 269, 282, 102 S.Ct. 2629, 2640. Laws
that regulate evenhandedly should be uphdd. Id. a 390 (quoting Pike v. Bruce Church,
Inc. (1970) 397 U.S. 137, 142, 25 L.Ed.2d 174, 90 S.Ct. 844). But even if an ordinance
discriminaies agang interstate commerce by tregting in-date and out-of-date interests
differently, benefiting the former and burdening the latter, it may Hill be vdid if the State
has "no other means to advance a legitimate locd interest.” C & A Carbone, Inc. v. Town
of Clarkstown, New York (1994) 511 U.S. 383, 392, 128 L.Ed.2d 399, 114 S.Ct. 1677.
The Cdifornia statute in question was not designed to regulate conduct outsde
Cdifornia's borders, [Compare, Baldwin v. G.A.F. Seeling (1935) 294 U.S. 511, 79 L.Ed.
1032, 55 S.Ct. 497 (improper attempt to regulate milk prices outsde State borders) and
Edgar v. MITE Corp., supra, 457 U.S. 624], and the burden on interstate commerce is
dight. See Cd. Bus. & Prof. § 175384 (requiring truthful information and the addition of
subject line characters indicating the nature of the advertisement). An advertiser need
only add the character gtring “ADV:” or “ADV:ADT:” to the subject line of emal sent to
Cdifornia resdents. I1d. All of the other requirements specified in the Satute, such as
truthful information about identity of the advertiser, are implied in Cdifornia Busness

and Professons Code Sections 17200 and 17500. Describing the nature of the



communication is a sndl price for the otherwise free method of trangmitting a
commercid message to millions of recipients.

Healey v. The Beer Institute (1989) 491 U.S. 324, 105 L.Ed.2d 275, 109 S.Ct.
2491 sts the outer boundaries of the reach of the dormant commerce clause: only those
date actions which affect commerce occurring “wholly outsde’ the teritory of the
legidaing date are unconditutiond. In Healy, the beer industry sued date officids
chdlenging the conditutiondity of a beer-price-affirmation statute which required out-of-
date shippers to change ther marketing and sdes prectices in Sates bordering
Connecticut.  1d. a 329 The Digrict Court upheld the dtatute, but the Second Circuit
Court of Appeds and the U.S. Supreme Court both found the Connecticut satute
unconditutiond. The Supreme Court held that the dsatute had the practicd effect of
regulating commerce occurring wholly outsde the date€'s borders. See id. at 332-348
(usng the term “wholly outsde’ sx times). In contrast, because Cdifornia has a nexus
with the regulated advertiang activity in tha the senders of the regulated emal are dl

Cdiforniaresdents, the Cdifornialegidature has the power to regulate these activities.

2. Binding California Precedent Should Hold More Weight Than Mere Persuasive
Authority From Another Jurisdiction

The Fourth Digtrict Court of gppedls has held that “Internet communications... do
not... insulate [lawbreskers] from prosecution smply by reason of their usage of modern
technology.” Hatch v. Superior Court (2000) 80 Ca.App.4th 170, 195, 94 Cal.Rptr.2d
453; see also RT 5/18/00 at 11:9-16 (citing Hatch). Despite specific citation to this case,

thetrial court wholly ignored the Fourth Digtrict's opinion. RT 5/18/00 at 5:23-27.



In contrast, the Respondents cited American Library Association v. Pataki
(SD.N.Y. 1997) 969 F.Supp. 160 in support of their argument, and the court below cited
the New York decison in its order.  However, the New York case did not consder a
daute regulaing commercid emal, as the Cdifornia daute does, but rather a law
purporting to crimindize certain materid unsuiteéble for viewing by children. Id. at 165.
And, unlike the Cdifornia daute a issue in the indant case, “the Act represents an
unconditutiona projection of New York law into conduct that occurs wholly outside
New York.” Id. a 169 (emphasis added).

New York has other authority which may be more persuasive than American
Libraries Association v. Pataki. In People v. Lipsitz(1997) 633 N.Y.S.2d 468, 1997 N.Y .
Misc. LEXIS 382, a New York state court agreed with the Hatch court, gating, “The
Attorney-general has clear authority to seek to redtrain illegd business practices by a
locd busness in rddion to both in-State and out-of-State resdents, notwithstanding that
these practices occur on the Internet.” Id. a 474. New York has “no compelling reason to
find that loca legd officids must take a ‘hands off’ gpproach just because a crook or con
atig istechnologicaly sophisticated enough to sted on the Internet.” 1d. at 475.

The trid court in the ingtant case gopeared to agree with this reasoning when it
admitted that “we can regulate what people send to our children in Cdifornia regarding
unsolicited pornographic email by pedophiles.” (RT 5/18/00 14:16-19).

7
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3. Thelnstant Case Does Not Involve Any Interstate | ssue
A daute may be unconditutiond for its actud effect, but not for hypothetica
cases which are not before the court (RT 5/18/00 11:6-21). At this stage of the litigation,
the court must accept as true dl dlegations in Appdlant's complaint. Since dl of the
litigants are Cdifornia residents, (CT 1, 2, 3 & 4) (RT 5/18/00 13:19-20), there is no
reason to believe that the emall a issuein thislawsuit ever left Cdifornia
The Respondents argued below that the dtatute is facidly deficient. (RT 3/30/00
15:23) (RT 5/18/00 at 9:19-23). The Cdifornia Supreme Court has stated:
A facid chdlenge to the conditutiond vadidity of a Satute
or ordinance consders only the text of the measure itsdf,
not its application to the particular circumstances of an
individud. [Citation.] ™To support a determination of facia
unconditutiondity, voiding the daute a a whole
petitioners cannot prevall by suggesting that in some future
hypotheticd Stuation conditutional problems may possbly
aise as to the paticular gpplication of the datute . . . .
Rather, petitioners must demondrate that the act's
provisons inevitably pose a present totd and fatal conflict
with  applicable conditutional prohibitions™  [Citations]
Tobe v. City of Santa Ana, (1995) 9 Cal.4th 1069, 1084,
892 P.2d 1145, 40 Cal.Rptr.2d 402
Respondents argued below that a Cdifornia resdent anticipated by the datute
might be out-of-date at the time of receipt. (RT 5/18/00 9:10-21) However, the vdidity
of a daute is not based upon hypothetical Stuations, but only those facts before the
court, (RT 5/18/00 11:6-21), and Cdifornia has a nexus under the facts of this case
because dl of the Respondents are Cdifornia residents. (RT 5/18/00 11:16-21) (RT

5/18/00 13:19-20).



4. The United States Congress Has Had Plenty Of Opportunity To Regulate Spam
but has Failed to Act.

The firg bill to regulate spam email was introduced into Congress more than three
years ago. Four such hills were introduced into Congress in 1997. The Netizen's
Protection Act of 1997, H.R. 1748, 105th Cong. 1t Sess. (1997) (introduced by
Representative  Christopher Smith of New Jersey); Unsolicited Commercid  Electronic
Mail Choice Act of 1997, S. 771, 105th Cong. 1st Sess. (1997) (introduced by Senator
Frank H. Murkowski of Alaska); Electronic Mailbox Protection Act of 1997, S. 875,
105th Cong., 1st Sess. (1997) (introduced by Senator Robert Torricelli of New Jersey);
and the Data Privacy Act of 1997, H.R. 2368, 105th Cong. 1st Sess. (1997) (introduced
by Representative Billy Tauzin of Louidana). The current Congress is consdering
svard compeing hills  See David E. Sorkin, Spam Laws 107th Congress, at
<http:/mww.spamlaws.com/federa/list107.html>. Even members  of Congress
acknowledge that federd law is dow to respond to technologica advances. “Congress
has a hard time being flegt-footed enough to keep up with an industry where business
plans often are outdated after weeks if not a fw months. It makes governing - even with
the best of intentions - an extraordinary chalenge” Sen. John Kerry (D-Mass), as quoted
by Beth Bacheldor, Undue Influence?, Information Week, October 9, 2000, a 68. In the
absence of Federa regulation, the Cdlifornia legidaure has a compdling interest to
protect resdents of the date. Thus, it was well within its jurisdiction to enact Busness

and Professions Code §17538.4.



B. THE COURT ERRED IN SUSTAINING THE DEMURRERS
WITHOUT LEAVE TO AMEND

1. CaliforniaHas Well-Established Precedent Allowing Leave To Amend

A basic rule of appellate review requires this Court to construe the alegations of a
complaint liberdly in favor of the pleader. See Code Civ. Proc. 8§ 452; Buxbom v. Smith
(1944) 23 Cal.2d 535, 542, 145 P.2d 305. A demurrer tests only the legd sufficiency of
a complaint, not its factud truth. Hernandez v. City of Pomona (1996) 49 Cal.App.4th
1492, 1497. On apped, this Court must deem to be true dl materia facts properly pled.
Lazar v. Hertz Corp. (1999) 69 Cd.App.4th 1494, 1501. A plaintiff need plead only
those facts showing that he may be entitled to some rdief. Alcorn v. Anbro Engineering,
Inc. (1970) 2 Cal.3d 493, 496, 86 Cal.Rptr. 88, 468 P.2d 216.

Whether the plaintiff is entitled to any rdief a the hands of the court agang the
defendants is "a pure question of law." CAMS IV v. Hunter Technology Corp. (1991)
230 Cd.App.3d 1525, 1530, 282 Cal.Rptr. 80. This Court has stated that a “demurrer
should not be sustained where a plaintiff can cure a defective complaint by amendment or
where the pleading, liberdly condtrued, can state a cause of action.” Jager v. County of
Alameda (1992) 8 Cal.App.4th 294, 296-97.

If it is reesonably possble that a plantiff can cue a defective complaint by
amendment, or that the pleading liberdly condrued can date a cause of action, the trid
court should not sustain a demurrer without leave to amend. Minsky v. City of Los
Angeles (1974) 11 Ca.3d 113, 118 113 Cd.Rptr. 102, 520 P.2d 726. A trial court abuses
its discretion by sustaining a genera demurrer without leave to amend if it appears from
the complaint that under gpplicable subgtantive law there is a reasonable possbility that

an amendment could cure the complaint's defect. Heckendorn v. City of San Marino

10



(1986) 42 Cal. 3d 481, 486 (citing Vater v. County of Glenn (1958) 49 Cal.2d 815, 82,
323 P.2d 85; C & H Foods Co. v. Hartford Ins. Co. (1984) 163 Ca.App.3d 1055, 1062,
211 Cal.Rptr. 765). Here, Appellant offered to amend his complaint and Respondents
did not object. (RT 3/30/00 7:26-28 and 9:23-28). The court below should have given

Appdlant the opportunity to amend his complaint.

2. Even The Respondents Admitted That Leave To Amend Would Be Proper

Respondents dated in their Reply Memorandum of Points and Authorities that the
Appellant should have an opportunity to amend his third and fourth causes of action. (CT
49). The lower court's decison to sustain a demurrer to al four causes of action without
leave to amend is inexplicable. The second cause of action, trespass to chattel, is based on
common law and does not rely on Cdifornia Busness & Professons Code section
17538.4, (CT 13-14), while the third and fourth causes of action rey on datutes not
found to be unconditutiond. (CT 12). The lower court serioudy erred in finding that

Appdlant cannot state aclaim for legd or equitable relief.

C.THE DEMURRERSTO THE COMPLAINT LACKED MERIT

1. TheLower Court Refused To Consider The Cause Of Action For Negligence
Per Se

Ingtead of providing a reason for its ruling, or guidance about how the negligence
cause of action might be amended, the lower court merely expressed “befuddiement” and
dated that “it just doesn't fit.” (RT 3/30/00 3:22-25). The court further expressed its
confusion by gating that recipients of spam do not need to read the email before deeting

it. (RT 3/30/00 10:4-7). In fact, spammers have gotten more clever and are using subject
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lines such as “information you requested” and “Rephone cadl” to entice the recipient to
open unsolicited commercid email. Appelant appropriately pled negligence per & as
required. (CT 11) (RT 3/30/00 3:16-21). The cause of action is not limited to persond
injury actions. (RT 3/30/00 5:2-22) (RT 5/18/00 5:21-27) (RT 3/30/00 13:1-2). Aslong
as the statute in quedtion is vdid, then the Respondents violations of the Satute give rise

to a cause of action for those citizens intended to be protected by the statute (CT 10).

2. The Tort of Trespass to Chattel Does Not Rely On California Business and
Professions Code Section 17538.4

Unsolicited commercid emall violates the recipient’s privacy. Susan E. Gindi,
Lost and Found in Cyberspace: Informational Privacy in the Age of the Internet (1997)
34 San Diego L. Rev. 1153, 1167. The U.S. Supreme Court has held that there is no right
“to send unwanted materid into the home of another”. Rowan v. U.SPost Office Dept.
(1970) 397 U.S. 728, 738, 90 S.Ct. 1484, 25 L.Ed.2d 736, and that rejecting the right of a
person to bar “solicitors, hawkers, and peddiers from his property... would tend to license
aform of trespass.” Id. at 736.

Taking control over another person’'s computer without consent condtitutes a
trespass to chatted. See Resatement (Second) of Torts section 217(b) (dating that
dispossessing or intermeddling with property in possesson of another amounts to
trespass to chattd). In Thrifty-Tel, Inc. v. Bezenek (1996) 46 Ca.App.4th 1559, 54
Cal.Rptr.2d 468, the tria court found defendants liable for converson and fraud, but on
appedl, the Fourth Didtrict correctly characterized the tort as trespass to chattel. Sending
email assarts control over the recipients computers for as long as the email remains on

the recipients hard drives. (CT 12). Spam aso deprives the end user of the use of their
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sysem during download. Thus, the added time caused by downloading spam takes time
and money from the end user. Two Cdifornia Superior Courts and the Federal Didtrict
Court for the Northern Didrict of Cdifornia have dated that unsolicited emall may
amount to a trespass. Earthlink Network, Inc. Cyber Promotions, Inc. (Super. Ct. L.A.
County, May 21,1997) No. BC167502; Intel Corp. v. Hamidi (Super.Ct. Sacramento
County, April 28, 1999) 1999 WL 450944, No. 98AS05067; Hotmail v. Van$MoneyPie,
supra, 47 U.SP.Q.2d 1020. Courts outsde Cdifornia have smilarly found spam email to
be a form of trespass. See, e.g., CompuServe, Inc. v. Cyber Promotions, Inc. (S.D.Ohio
1997) 962 F.Supp. 1015, 1028 (grating plantiff's request for prdiminary injunction
barring defendant from sending spam to service subscribers).

The appdlees are likdy to argue that San Diego Gas and Electric Co. v. Superior
Court (1996) 13 Cal.4th 893, 55 Ca.Rptr.2d 724 changed the law of Cdifornia CT 21.
The Cdifornia Supreme Court in that case daed that intangible intrusons that do not
cause physica damage to property condtitute a nuisance, but not a trespass. San Diego,
supra, 13 Cal.4th at 936. Appellant contends that San Diego did not change the law of
Cdifornia because computer intrusion, including the sending of unwanted emall, causes
physca damage to persond property. (CT 12-13) The comparison of perceived
damages caused by dectromagnetic fidds is subgtantidly different than the actud
invason to the user's computer through unsolicited emal. For example, a a physcd
level, emall (or any record of computer intruson) is represented by etchings on a dlicon
chip. When a computer user downloads emal from a mal saver, the glicon is
physicdly dtered to represent the information that makes up the emal.  Deeting email

leaves holes in the file sygdem cdled fragmentation. Paul Hoffman, Unsolicited Bulk
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Emal Definitions and Problems — <http://www.imc.org/ube-def.html> . This
fragmentation causes physica damage to a system by dowing down the processor. Id.
Even amply running a defragmentation utility can cause a hard drive extra wear. Id.
<http://oliver.efri.hr/~crv/security/bugs/NT/ntfs.html> Thus, unwanted emal causes
physica damage to persond property.

Furthermore, while the email is downloading to the locd hard drive, the computer
user is denied the ability to use email. In Thrifty-Tel, the damage to the plaintiff was in
its subscriber’s denid of access to phone lines.  Thrifty-Tel, supra, 46 Ca.App.4th at
1564. Intermeddling with chaitel is actionable where there “is harm to the possessor's
materialy vauable interest in the physca condition, qudity, or vaue of the chaitd.”
Regtatement (Second) of Torts, section 218 cmt. e (1977). Downloading unsolicited
emal is a physcd disuption. See America Online, Inc. v. LCGM, Inc. (E.D.Va.1998) 46
F.Supp.2d 444, 448-449; AOL v. IMS (1998) 24 F.Supp.2d 548, 48 U.S.P.Q.2d 1857. The
lower court ingsted on a description of damages in the complaint (RT 3/30/00 5:5-6), but
did not give Appdlant an opportunity to amend his complaint to include the specific
description, despite an offer to so amend.  (RT 3/30/00 7:27-28 and 9:23-28). The
complaint aleged a continuing act of trespass (CT 12) and “possesson and control.”  1d.
Appdlant could amend the complaint to dlege more specific damages if given the
opportunity.

The respondents will aso likely argue that Appdlant's cited cases are not relevant

because they involved trespass to 1SP> computers rather than consumer computers. The

2 |nternet Service Providers. See Shea v. Reno, (S.D.N.Y. 1996) 930 F.Supp. 916, 926
(describing ISPs as* commercid entities... offer[ing] modem access to computers or
networks linked directly to the Internet.”).
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respondents will probably attempt to digtinguish the Stuaions on the basis that consumer
computers do not receive the quantity of spam that ISPs must process. (RT 3/30/00
18:13-16) This argument relies on the fdlacy that excessve tregpass differs in nature
from a dngle instance of trespass. However, the respondents will not be able to point to a
sngle authority supporting the view that a Sngle instance of trespass is never actionable.
Nor can they argue that the dtated class aggregate damage is de minimus. Instead, they
will probably suggest that an individud email compares with minuscule amounts of ar
pollutants.  While arborne molecules may or may not cause damage to one's lungs, every
unsolicited emall sent by Respondents inflicted damage on the dass plantiffs
computers. The amount of spam consumers receive every day is increasng. Joanna
Glasner, Oh Yum: There's More Spam, Wired News, October 27, 2000, at
<http://mww.wired.com/news/culture/0,1284,39832,00> (reporting that junk mal has
quintupled in the last year). The right of advertisers must be baanced againgt the right of
every person “to be let done.” Rowan, supra, 397 U.S. at 736.

Hotmail v. Van$MoneyPie, supra, supports appdlant’'s postion that unsolicited
emall is trespass. In that case, Hotmail Corporation sued a spammer for sending emall to
plantiff's computers. The didrict granted plaintiff’'s motion for a prdiminary injunction
on a number of grounds, including trespass to chaitd. 1d. at *7-8. The court found that
the plaintiff's computers were its persond property and that the property had been
damaged. Id. a *7. Appelant MARK FERGUSON is a representative plantiff for a
class of people who own persond property that has been damaged by the Respondent’s

intentiona interference in the possession of that persond property. (CT 12). Therefore,
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the lower court should not have sustained Respondents demurrer to the trespass to

chattd cause of action without leave to amend.

3. Appdlant Could Amend His Causes Of Action Under California Busness
and Professions Code sections 17200 And 17500 To Allege Unfair, Not Merely
Unlawful, Business And Advertising Practices
Udng the Internet as a means of communication does not relieve the advertiser of
obligations under Cdifornia law. Hatch, supra, a 195. Here, the lower court ruled that
the United States Congress has such exclusve doman over the fidd that Cdifornia
busnesses who advertise usng the Internet need not comply with Cdifornia advertisng
laws &ffecting dl other advertisers, namely Cdifornia Busness and Professons Code
section 17500. (CT 53-54).
Even if gppdlant is incorrect in his beief that Cdifornia Business and Professons
Code section 175384 is conditutiondly sound, smple amendments to the complant
would result in vaid causes of action dated againgt the defendant. The complaint stated,
“Defendants email transmissons were mideading advertisng and members of the public
were likdy to be deceived.” (CT 10). If this court grants appellant the opportunity to
amend the complaint, then the complaint would date a vaid cause of action agang
Respondents that their conduct is a violation of Busness & Professons Code Sections
17200 and 17500. The lower court’ s refusal to alow amendment of the complaint
7
i
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